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which party had the burden of proving contributory negligence with re- 
gard to an injury to an interstate freight shipment, that the burden of 
proof be considered a matter of substantive law. 18 In this case there was 
no evidence at all of contributory negligence, so that the determination 
of which party was under the burden of establishing it was of first 
importance to the decision. There seems little question that in the 
ordinary classification burden of proof is a matter of procedure. But 
it seems equally clear that in such a case as the court had before it, 
a substantial if not a substantive right was affected. Since, whoever 
has the burden of proof, the trial in the forum would not be incon- 
venienced, and since, clearly, no question of policy is involved, the 
Supreme Court rule seems indeed salutory, and it is to be hoped that 
even if the courts continue, in similar cases, to refer to "procedural" 
and "substantive" rights, they will not harass themselves with distinc- 
tions which have as their sole justification their convenience for other 
purposes. 



The Effect of a Corporate Merger upon a Contract of Special 
Guaranty. — Since originally, a contract of guaranty was usually 
entered into merely as an accommodation, and consequently resulted in 
no personal benefit to the guarantor, the law came to look upon a 
guarantor as a favorite and refused to subject him to liability except 
upon the strict terms of his undertaking. Consequently, when a contract 
of guaranty is entered into with a particularly named party, in the 
absence of some indication of an intention to make it assignable it 
will not be extended to any other party than the one named therein. 1 
Accordingly it was held that a principal could not avail himself of 
a guaranty made with an agent, where the guaranty did not show that 
the agent was acting for an undisclosed principal. 2 Likewise, when 
a guaranty is given to a partnership, any change in the firm, will 
defeat the claim for any default subsequent to such change. 3 There 

"This case, involving an injury to an interstate shipment, arose under 
the Carmack Amendment so that the federal substantive law controlled, 
though the action was brought in a state court. The rule of the federal 
courts was that for the purposes of conflict of laws, burden of proof was 
a matter of substance, supra, footnote 17, and the state court, bound by the 
federal rule, applied the federal rule that the burden of proof was on the 
shipper. 

'Lamm & Co. v. Colcord (1908) 22 Okla. 493, 98 Pac. 355 ; Lyon & Co. 
v. Plum (1908) 75 N. J. L. 883, 69 Atl. 209; 1 Brandt, Suretyship (3rd ed.) 
§ 106; Stearns, Suretyship (2nd ed.) § 2; see 17 Columbia Law Rev. 561. 

2 Barns v. Barrow (1874) 61 N. Y. 39; see Nat'l Bank of Peoria v. 
Diefendorf (1878) 90 111. 396. 

"Strange v. Lee (1803) 3 East 484; Spiers v. Houston (1829) 4 Bligh 
(N s ) 515; Bennett v. Draper (1893) 139 N. Y. 266, 34 N. E. 791 ; Chap- 
man v. Beckinton (1842) 3 Q. B. 703; 2 Bates, Partnership, § 649. How- 
ever a guaranty given to a corporation can be enforced by a receiver, 
Philadelphia etc. Co. v. Daube (C. C. 1896) 71 Fed. 583, since the effect 
of the appointment of a receiver is to transfer the custody of the assets 
and rights of the corporation into the hands of the court and does not 
accomplish a change of title. Chicago Union Bank v. Kansas City Bank 
(1890) 136 U. S. 223, 236, 10 Sup. Ct. 1013. 
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is sound reasoning that sustains these holdings. "Well may the guar- 
antor claim that he had reposed great faith and trust in the agent and 
had relied upon his discretion in the managing of accounts and prompt- 
ness of collections, or that he is wholly unfamiliar with the business 
methods of the agent's principal and would never have become surety 
had he known that the contract was not with the agent. Similarly, 
where there is a change in a partnership by the withdrawal of a 
member, the guarantor may have relied upon the supervisory control 
exercised by the retiring member as an inducement for his contract, 
or where a new member enters the firm, the wealth and influence of 
this new member may be such as to dominate the entire policy of the 
partnership, and thereby jeopardize the guarantor's interest. 4 Even 
where the new organization is composed of the same membeis as the 
original firm, advances made by the former will not be binding on 
the guarantor, 5 since any deviation from his contract would be sub- 
jecting him to a liability that he had not assumed. 6 But where the 
change is merely in the name and not in identity, although that has 
been held sufficient to discharge the guarantor, 7 a different conclusion 
seems more reasonable. Thus, where the guaranty obligee was slightly 

'Lyon & Co. v. Plum, supra; 1 Brandt, op. cit. § 438. In Weston v. 
Barton (1812) 4 Taunt *673, at *682 the court per Mansfield, C. J., said, 
"it is very probable that sureties may be induced to enter into such a secu- 
rity, by a confidence which they repose in the integrity, diligence, and cau- 
tion, and accuracy of one or two of the partners. In the nature of things 
there cannot be a partnership consisting of several persons, in which there 
are not some persons possessing these qualities in a greater degree than the 
rest; and it may be, that the partner dying, or going out, may be the very 
person on whom the sureties relied;". However, when a guaranty is given 
to a firm as a firm, any change will not alter the surety's obligation. Pease 
v. Hirst (1829) 10 Barn. & C. 122. 

Taylor & Co. v. McClung's Ex'r. (1858) 7 Del. 24. The liability of a 
guarantor does not extend to a member of a firm who has made advances 
after succeeding to the firm, Schoonover v. Osborne (1899) 108 Iowa 453, 
79 N. W. 263, nor will a guaranty given to an individual be extended so 
as to cover the liability of a firm of which the individual subsequently be- 
comes a member. Coan v. Patridge (Sup. Ct. 1906) 98 N. Y. Supp. 570; 
Holmes v. Small (1892) 157 Mass. 221, 32 N. E. 3. 

•Board of County Comm'rs. v. Greenleaf (1900) 80 Minn. 242, 83 N. W. 
157; Appleton v. Parker (1860) 81 Mass. 173; Strange v. Lee, supra. Some 
cases go so far as to say that if the change is even for the guarantor's 
benefit, yet he will be discharged. See Miller v. Stewart (1824) 22 U. S. 
680; United States v. Lynch (D. C. 1912) 192 Fed. 364, 368; Ver Nooy v. 
Pitner (1915) 17 Ga. App. 229, 86 S. E. 456; 16 Columbia Law Rev. 79; 
1 Brandt, op. cit. § 427, though it seems more reasonable to refuse to do 
so, where the change is in its nature beneficial to the surety, or if it is 
obvious that he cannot be prejudiced by it. See Ullman Realty Co. v. Hol- 
lander (1910) 66 Misc. 348, 123 N. Y. Supp. 772; Cambridge Savings Bank 
v. Hyde (1881) 131 Mass. 77, 79. 

'Grant v. Naylor (1808) 8 U. S. 224. In Crane Co. v. Specht (1894) 
39 Neb. 123, at p. 135, 57 N. W. 1015, the court said, "nor do I think that 
evidence could be received to show that the Crane Company had the same 
officers, and was, under the same management, engaged in the same busi- 
ness and in the same location as the Crane Bros. Manufacturing Company, 
or that it had the same stockholders and merely changed its name, or, if 
received, that it would alter or affect in any manner the relations or rights 
of the parties to the action." 
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misdescribed, 8 or though identified was incorrectly named, 9 the guar- 
anty was enforced in accordance with the intention of the parties. 10 

In considering who can take advantage of. a contract of guaranty, 
a distinction must be made between a special and general guaranty. A 
special guaranty is one which runs only to certain definitely named 
persons, 11 while a general guaranty is addressed to any and every person 
who, relying upon the guarantor's promise, extends credit to the 
latter's principal. 12 A general guaranty is, by its nature, indefinite 
in its scope ; 13 but a special guaranty, in the absence of an express inten- 
tion to the contrary, may be taken advantage of only by the party to 
whom it is extended. 14 

In the recent case, W. H. McElwain Co. v. Primavera (Sup. Ct. 
App. Div. 1st Dept. 1917), 167 N. Y. Supp. 815, a special guaranty had 
been given by the defendant to a corporation, which subsequently be- 
came merged into the plaintiff corporation. The section of the corpora- 
tion law under which the merger took place, 16 provides that the new 
corporation "shall acquire and become, and be possessed of all the 
rights, estate, property, privileges and franchises of such other corpo- 
ration". The question arose whether the new corporation, after having 
made advances to the defendant's principal, would be entitled to take 
advantage of the contract of guaranty. The court held, one judge 
dissenting, that the guaranty inured to the benefit of the new corpo- 
ration. 

"Malleable Iron Range Co. v. Pusey (1910) 244 111. 184, 91 N. E. 51. 

•Knit Goods Exchange Inc. v. Halpern (1913) 81 Misc. 218, 142 N. Y. 
Supp. 566. 

"In determining the obligation of the contract, courts will construe the 
agreement most strictly in favor of the guarantor. See footnote 1, supra. 
Some courts, moreover, hold that in ascertaining the intention of the par- 
ties the agreement should be construed in favor of the guarantor. Nich- 
olson v. Paget (1832) 1 C. R. & M. *48, while others, that it should be 
construed most strongly against the guarantor. Lamm & Co. v. Colcord, 
supra; Drummond v. Prestman (1827) 25 U. S. 515; Mason v. Pritchard 
(1810) 12 East 227. By the weight of authority the contract is treated in 
the same manner as any other contract, that is, in accordance with the ap- 
parent intent and understanding of the parties as obtained from the con- 
text when read in the light of the surrounding circumstances. Bridgeport 
Malleable Iron Co. v. Iowa Cutlery Works (1906) 130 Iowa 736, 107 N.' W. 
937; Delaware County Nat'l. Bank v. King (1905) 47 Misc. 447, 95 N. Y. 
Supp. 954; Beers v. Wolf (1893) 116 Mo. 179, 22 S. W. 620; 1 Brandt, 
op. cit. § 103; cf. Panta Gorda Bank v. State Bank of Ft. Meade (1907) 
52 Fla. 399, 42 So. 846. But if the guarantor is a corporation, engaged in 
the business of guarantying accounts, a construction most strongly against 
it is applied. United States v. Lynch, supra ; Young v. American Bonding 
Co. (1910) 228 Pa. 373, 77 Atl. 623. 

u See footnote 1, supra. 

12 1 Brandt, op. cit. § 132. The guarantor's liability ceases a reasonable 
time after giving notice. Ricketson v. Lizotte (1916) 90 Vt. 386, 98 Atl. 
801 ; 1 Brandt, op. cit. § 153. 

"Stearns, op. cit. § 51 ; see Evansville Nat'l. Bank v. Kaufman (1883) 
93 N. Y. 273, 277; Pease v. Hirst, supra. 

"A special guaranty cannot be in any way extended by implication. 1 
Brandt, op. cit. § 106. In Miller v. Stewart, supra, at p. 702, the court 
while speaking through Story, /., said, "Nothing can be clearer, both upon 
principle and authority ,than the doctrine, that the liability of a surety is 
not to be extended, by implication, beyond the terms of his contract." 

15 N. Y. Stock Corp. Law, § 15; Consol. Laws (1909) c. 59. 
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Since it has been held that a guaranty running to an unincorporated 
body will be discharged by a subsequent incorporation of that body, 18 
and that, the incorporation of a partnership will accomplish the same 
result, even though the personnel of the organization remains the 
same, 17 indeed, since any material change in the status or composition 
of the party originally assured will discharge the guarantor, 18 it 
would seem to follow, logically, that the merger of one corporation 
into another would also release him. 

To say, as it was said, in a case which reached the same conclusion 19 
as the instant case, that a guarantor has constructive notice of the 
laws permitting the merger of corporations and, therefore, contracted 
with knowledge that his guaranty may be transferred to the sur- 
viving corporation, is, in effect, presuming the entire issue. To say, 
as it was said, in the instant case that a merger does not amount to 
a material change in the status of a corporation, but results only in 
the loss of identity so far as separate existence is concerned — the 
merged corporation becoming an integral part of the surviving cor- 
poration — is to play on words. The statute, in the instant case, speaks 
of a "new corporation". A merger actually establishes a new corpo- 
ration. Therefore, in the absence of an intention to make this guar- 
anty assignable, the said "new corporation" should not have been 
allowed to take advantage of it. 

"Dance v. Gridler (1804) 1 Bos. & Pul. (n. s.) 34. 

"Saunders Co. v. Ducker (1911) 116 Md. 474, 82 Atl. 154; Jordan 
Marsh Co. v. Beals (1909) 201 Mass. 163. 87 N. E. 471 ; cf. Lloyd's v. 
Harper (1880) 16 Ch. Div. 290; but cf. Knit Goods Exchange Inc. v. Hal- 
pern, supra, where the firm, a partnership, had become a corporation three 
days before, and the guarantor had no knowledge of that fact. 

"Lyon & Co. v. Plum, supra; Spiers v. Houston, supra. But where 
there is a change from a state bank to a national bank, City Nat'l. Bank 
of Poughkeepsie v. Phelps (1884) 97 N. Y. 44, or a national bank to a 
state bank First Commercial Bank v. Talbert (1895) 103 Mich. 625, 61 
N. W. 888; cf. People v. Backus (1889) 117 N. Y. 196, 22 N. E. 759; see 
Bank of Long Island v. Young (1905) 101 App. Div. 88, 91 N. Y. Supp. 
849, it has been held that the guarantor is not discharged. This seems to 
be an anomaly in the law of guaranty and without basis in principle. The 
theory of such holdings is, that the national bank is the same in identity 
as the state bank, only doing business under a different jurisdiction. 

"Springfield Lighting Co. v. Hobart (1902) 98 Mo. App. 227, 68 S. W. 
942 ; see Bank of Long Island v. Young, supra. 



